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“UNLOCKING RIGHTS: LEGAL PROTECTIONS
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Associate Professor, Sultan Ul Uloom College of Law, Hyderabad

Abstract
Autism Spectrum Disorder (ASD) represents a diverse range of conditions affecting cognitive,
emotional, and psychological functioning, often manifesting in challenges with social
interaction, communication, and repetitive behaviours. In India, the legal frameworks designed
to protect individuals with ASD are crucial for ensuring their full participation in society and
their access to opportunities. This article provides an in-depth exploration of the legal
safeguards in place for individuals with autism within the Indian context, examining how these
measures compare with international standards. It highlights the current legal protections,
identifies gaps and limitations in the existing system, and discusses areas where progress is
needed to align domestic laws with global best practices. By comparing India's approach to
autism with international benchmarks, the article aims to offer a comprehensive overview of
the effectiveness of current legal provisions and propose recommendations for enhancing

support and protection for individuals with ASD.

Keywords: Legal Frameworks, Autism Spectrum Disorder (ASD), Social Interaction

Challenges, International Standards, Legal Protections

1. Introduction
Autism Spectrum Disorder (ASD) is a neurodevelopmental condition with a wide range of
symptoms and severity levels. Individuals with autism may struggle with social
communication, exhibit repetitive behaviors, and have unique sensory processing needs.
Understanding these diverse experiences is crucial for developing effective legal and support

systems catering to varying needs.

Autism spectrum disorder, a complex neurological condition characterized by persistent

difficulties in social communication and interaction as well as restricted, repetitive patterns of

Page | 5


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue 7| Sep 2024 ISSN: 2582-6433

behavior, interests, or activities, has increasingly become a focus of attention in India 1. As
awareness of the prevalence and challenges faced by individuals with autism has grown, there
IS a pressing need to examine the legal protections and support systems available to this
vulnerable population in the Indian context. According to recent estimates, the global
prevalence of autism spectrum disorder is around 1 in 160 children, though significant
variations have been observed across different countries and regions.? . In India, while reliable
nationwide data is limited, studies suggest a prevalence ranging from 0.14% to 0.17%,

indicating that a substantial number of individuals require specialized care and support.®

The rights and needs of individuals with autism in India must be addressed through a multi-
pronged approach, drawing upon both domestic legislation and international human rights
frameworks. India's ratification of the United Nations Convention on the Rights of Persons
with Disabilities in 20074 has been a significant step, as the convention recognizes autism as a
disability and calls for measures to ensure the full and equal enjoyment of all human rights and
fundamental freedoms by persons with disabilities.

2. International Legal Frameworks
International conventions play a crucial role in shaping global standards for the rights and
treatment of individuals with autism. These agreements provide frameworks for protecting and
promoting the rights of people on the autism spectrum, guiding national policies and fostering
international cooperation.
United Nations Convention on the Rights of Persons with Disabilities (CRPD)®
Adopted in 2006, the CRPD is a pivotal treaty that outlines the rights of persons with

disabilities, including those with autism. Key aspects relevant to autism include:

! Hassan, A. A., Hamid, A. M., & Eltayeb, N. H., Burden on Parenting of Children with Special Needs: Review
Article, 3 EAS J. Nursing & Midwifery 63 (2021), https://doi.org/10.36349/easjnm.2021.v03i02.002.

2Vos, T., Abajobir, A. A., Abate, K. H., Abbafati, C., Abbas, K. M., Abd-Allah, F., Abdulkader, R. S., Abdulle,
A. M., Abebo, T. A., Abera, S. F., Aboyans, V., Abu-Raddad, L. J., Ackerman, I. N., Adamu, A. A., Adetokunboh,
O., Afarideh, M., Afshin, A., Agarwal, S. K., Aggarwal, R., et al., Global, Regional, and National Incidence,
Prevalence, and Years Lived with Disability for 328 Diseases and Injuries for 195 Countries, 1990-2016: A
Systematic Analysis for the Global Burden of Disease Study 2016, 390 Lancet 1211 (2017),
https://doi.org/10.1016/s0140-6736(17)32154-2.2

3 Mclintyre, L. L., & Zemantic, P. K., Examining Services for Young Children with Autism Spectrum Disorder:
Parent Satisfaction and Predictors of Service Utilization, 45 Early Child. Educ. J. 727 (2016),
https://doi.org/10.1007/s10643-016-0821-y.

4 Convention on the Rights of Persons with Disabilities, https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-rights-persons-disabilities (last visited Sept. 7, 2024).

® ibid
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e Equality and Non-Discrimination: Guarantees that individuals with disabilities are not
subjected to discrimination in education, employment, or social activities.

e Accessibility: Highlights the need to create environments that are accessible, especially
for individuals with autism who may need tailored support.

e Inclusive Education: Advocates for education systems that cater to all students,
ensuring equal access to high-quality education for those with autism.

e Right to Engagement: Endorses the full inclusion of individuals with disabilities in
public life and decision-making processes.

World Health Organization (WHO) Guidelines
The WHO provides comprehensive guidelines that include®:
e Inclusive Mental Health Services: Advocates for the availability of mental health
services that include early diagnosis and intervention to address needs effectively.
e Respect for Human Rights: Ensures that mental health services uphold the dignity and
rights of individuals with disabilities.
e Holistic Service Integration: Encourages the integration of mental health services
within general healthcare systems to provide comprehensive support.

3. Legal Protections for Individuals with Autism in India

India has made significant progress in establishing legal protections for individuals with mental
disabilities, including autism, through several key legislations.

The Rights of Persons with Disabilities Act, 2016 (RPWD)’

The RPWD Act, 2016, is a comprehensive law that addresses various disability rights.Ensuring
equality and non-discrimination is fundamental for the well-being of individuals with
disabilities, including those with autism. This principle mandates that these individuals should
not face marginalization or unfair treatment in key areas such as education, employment, or
social activities. Creating accessible environments is a crucial aspect of this effort, as it involves

designing spaces and services that cater to the diverse needs of people with autism, who may

6 World Health Organization, WHO Policy on Disability,
https://www.who.int/about/policies/disability#:~:text=The%20WHO%20Policy%200n%20Disability%20requir
es%20WHO%20t0%3A&text=Recognize%20and%20address%20the%20multiple,accessing%20health%20syst
ems%20and%20services
" The Ministry of Social Justice and Empowerment, Rights of Persons with Disabilities Act, 2016,
https://depwd.gov.in/acts/
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require specialized support to navigate daily life effectively. Moreover, inclusive education
plays a vital role in this framework by advocating for educational systems that accommodate
all students, including those with autism. This approach ensures that every learner, regardless
of their abilities, has equal access to high-quality education and can participate fully in the
learning experience. The goal is to create an educational environment where students with
autism are supported and can thrive alongside their peers. Additionally, the right to
participation is essential in promoting the full engagement of individuals with disabilities in
public life and decision-making processes. This principle underscores the importance of
involving people with disabilities in decisions that affect their lives, ensuring that their voices
are heard and valued in shaping policies and practices. By fostering an inclusive society that
respects and supports the rights of individuals with disabilities, we move closer to a more

equitable and just world for everyone.

The National Trust Act, 1999

The National Trust Act® established the National Trust for the Welfare of Persons with Autism,
Cerebral Palsy, Mental Retardation, and Multiple Disabilities. It provides various aspects.
Support services play a crucial role in enhancing the lives of individuals with disabilities by
offering essential financial aid, vocational training, and advocacy. Financial assistance helps
alleviate economic barriers, while vocational training equips individuals with the skills needed
for meaningful employment. Advocacy services ensure that the needs and rights of individuals
with disabilities are represented and addressed effectively. To maintain the quality and
effectiveness of these services, it is essential to enforce registration and standards. This process
involves setting and monitoring benchmarks that organizations must meet to provide high-
quality support. Ensuring that these organizations adhere to established standards helps

guarantee that individuals with disabilities receive reliable and competent services.

Empowerment is a central goal of these initiatives, aiming to strengthen both individuals with
disabilities and their families. By providing access to resources, support services, and
opportunities for personal growth, these efforts work to build confidence and self-sufficiency.
Empowerment initiatives seek to foster an environment where individuals with disabilities can

fully participate in and contribute to society, while also ensuring that their families are

8 National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities
Act, 1999, https://thenationaltrust.gov.in/upload/uploadfiles/files/National%20T rust%20Act%20-

%20Englsih.pdf
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supported in their roles.

The Mental Health Care Act, 2017

The Mental Health Care Act, 2017° is a landmark piece of legislation in India aimed at
transforming the mental health care landscape by prioritizing the rights and dignity of
individuals with mental health conditions. This Act is designed to safeguard the rights of
individuals with mental health conditions, ensuring they receive compassionate and equitable
treatment. It emphasizes the need for comprehensive mental health care services that are
accessible to all, regardless of their socioeconomic status. One of the core objectives of the Act
is to provide robust legal protections for individuals with mental health conditions. It
establishes a framework for the right to mental health care, emphasizing that such care should
be provided in the least restrictive environment possible. This principle aligns with global
standards of human rights and aims to prevent unnecessary institutionalization, encouraging
community-based care and support. The Act also focuses on improving the quality of mental
health services by mandating the registration and regulation of mental health establishments.
This ensures that institutions meet prescribed standards of care and operate transparently. By
implementing these regulatory measures, the Act seeks to guarantee that individuals receive

care that is safe, effective, and respectful of their dignity.

Another key aspect of the Mental Health Care Act is its emphasis on patient rights. It outlines
specific rights for individuals undergoing mental health treatment, including the right to
informed consent and the right to refuse treatment. These provisions are crucial for respecting
patient autonomy and ensuring that individuals are actively involved in their own care
decisions. Additionally, the Act addresses the need for mental health promotion and prevention
strategies. It advocates for the integration of mental health services into primary health care
systems and supports initiatives aimed at raising awareness about mental health issues. By
fostering a more holistic approach to mental health, the Act aims to improve early intervention

and reduce the stigma associated with mental health conditions.

Overall, the Mental Health Care Act of 2017 marks a progressive step towards improving
mental health care in India. It seeks to create a more inclusive, respectful, and effective mental

health care system, reflecting a commitment to the rights and well-being of individuals with

9 The National Institute of Pharmaceutical Education and Research Act, 2017. Act No. 10 of 2017.
https://www.indiacode.nic.in/bitstream/123456789/2249/1/A2017-10.pdf
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mental health conditions.

4. Obstacles to Effective Implementation of Existing Laws

Despite the significant legal advancements in supporting individuals with autism, several
persistent challenges hinder progress:

e Insufficient Public Awareness: A major issue is the widespread lack of awareness about
autism among the general public. This gap in understanding contributes to the
persistence of stigma and misconceptions, which in turn affects the recognition of
individuals' rights and the availability of appropriate services. Greater public education
and awareness campaigns are needed to address these issues and promote a more
informed and compassionate society.

e Inadequate Infrastructure: Many educational institutions and public spaces are not
equipped with the necessary accommodations to support individuals with autism
effectively. This lack of infrastructure limits access to essential services and
opportunities, preventing individuals from fully participating in educational and social
activities. Upgrading facilities and ensuring they are accessible and inclusive is crucial
for improving overall support.

e Limited Resources: There is a significant shortage of trained professionals, funding,
and specialized facilities dedicated to autism care. This scarcity impacts the quality and
availability of support services, making it difficult for individuals to receive the help
they need. Investing in the training of professionals and increasing funding for autism
services are essential steps to enhance the quality of care.

e Bureaucratic Challenges: Complex and often cumbersome bureaucratic processes can
create significant delays in accessing support and services for individuals with autism.
Streamlining these procedures and simplifying access to resources can help ensure that
individuals receive timely assistance without unnecessary barriers.

e Persistent Discrimination and Stigma: Social stigma and discrimination remain
significant obstacles for individuals with autism, affecting their ability to access
education, employment, and social inclusion. Addressing these issues requires ongoing
efforts to challenge and change societal attitudes, promote inclusivity, and ensure equal

opportunities for individuals with autism in all aspects of life.
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5. Judicial Precedents
The judiciary has shown a robust commitment to the effective implementation of laws
concerning individuals with both mental and physical disabilities. This dedication is reflected
in its proactive role in interpreting and expanding disability-related legislation, such as the
Rights of Persons with Disabilities Act, 2016. Courts have actively enforced compliance with
these laws by holding government bodies and organizations accountable, addressing gaps and
injustices, and mandating necessary accommodations. The judiciary's rulings promote
inclusive practices across various sectors, reinforce constitutional rights, and encourage policy
reforms to enhance support for individuals with disabilities. Additionally, judicial decisions
contribute to raising public awareness and fostering greater respect for disability rights, driving
significant progress toward a more inclusive society. The judiciary has shown a strong
commitment to ensuring the effective implementation of laws applicable to individuals with
both mental and physical disabilities. The Supreme Court has issued several rulings to address
this issue. Collectively, these rulings reflect the Supreme Court's ongoing effort to improve
educational opportunities for children with disabilities, emphasizing legal compliance and the

creation of supportive, inclusive learning environments.

Rajneesh Kumar Pandey and Ors. v. Union of India °

The Supreme Court addressed the critical issue of pupil-teacher ratios in schools that enroll
children with special needs. The Court stressed the necessity for a reduced pupil-teacher ratio
to ensure that students with disabilities receive quality education and individualized attention.
The ruling underscored the importance of creating a supportive learning environment,
providing adequate staff training, and adhering to the provisions of the Rights of Persons with
Disabilities Act, 2016.

Anuradha Bhasin v. Union of India *

Although primarily focusing on freedom of speech and access to information, this case also
highlighted broader issues of accessibility and inclusion. The Supreme Court emphasized the
need for equal access to information and services, including educational resources, for all

citizens, particularly those with disabilities.

1012021 SCC OnLine SC 1005:
1 AIR 2020 SC 1308
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Suman Rani v. State of Haryana (2023)*?

The case dealt with the accessibility of educational facilities for children with disabilities. The
Supreme Court's decision highlighted the importance of eliminating physical barriers and
providing the necessary support to ensure that children with disabilities can access education

on an equal basis.

Vikash Kumar vs Union Public Service Commission®?

A citizen with Writer's Cramp challenged the denial of a scribe during the civil services
examination. The case, while an individual grievance, highlights broader issues of access and
dignity for people with disabilities, exposing gaps between legal provisions and practical
implementation. The case underscores the importance of aligning policies with the RPwD Act

to ensure fair and equitable treatment for persons with disabilities.

In Shobha Gopalakrishnan vs State Of Kerala'* Dr. Smitha Nizar (Amicus Curiae) has
highlighted that, historically, individuals with disabilities were isolated and denied the right to
participate socially. This situation began to improve towards the end of the 20th century,
although significant efforts to formally recognize their legal status and affirm their rights were
still lacking. The U.N. Convention on the Rights of Persons with Disabilities, 2006, introduced
a "rights-based approach,” elevating the status of persons with disabilities to be considered as
valuable as any other human being. This Convention marked a paradigm shift, moving from
viewing persons with disabilities as "objects of medical treatment, charity, and social
protection” to recognizing them as individuals with equal rights and a right to participate fully
in society. The apex court observed that to identify a person as having multiple disabilities, it
is essential that they have two or more disabilities as defined under Section 2(i) of the Persons
With Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995
(PWD Act, 1995). The scheme of the statute reveals that while the benchmark disability under
Section 2(r) of the Rights of Persons with Disabilities Act, 2016 (RPWD Act, 2016) is set at
40%, a person with a 'severe disability' of 80%, as per Section 2(0) of The National Trust Act
for the Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation, and Multiple
Disabilities Act, 1999, must also meet the criteria of having two or more disabilities as defined
in Section 2(i) of the PWD Act, 1995, to be classified as having 'multiple disabilities’ under

12 https://www.casemine.com/judgement/in/5df40093714d584db1d081d5
13 AIR 2021 SC 2447
14 TW.P. (C). 37278 of 2018, decided on 20th February, 2019]
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Section 2(h) of the National Trust Act, 1999.

These rulings demonstrate the Supreme Court's ongoing dedication to enhancing inclusive
education for children with disabilities and ensuring that educational institutions comply with

legal standards and best practices for creating supportive learning environment

6. Strategic Recommendations for Advancing Improvement
To reinforce legal protections and enhance support for individuals with autism, several key
actions are recommended. First, increasing public awareness through targeted campaigns and
educational programs is essential to reduce stigma and promote a better understanding of
autism. Such initiatives should also include training for educators and employers to foster a
more informed and supportive environment. Secondly, it is crucial to strengthen the
implementation of existing laws by addressing infrastructural shortcomings, expanding
resources, and tackling bureaucratic inefficiencies. Ensuring that laws are effectively applied
requires improving the physical and systemic infrastructure that supports individuals with

autism.

Expanding support services is another vital step. Investing in specialized healthcare, vocational
training, and respite care will significantly improve the quality and availability of support,

helping individuals with autism access the services they need for better overall well-being.

Promoting inclusive practices across educational institutions and workplaces is also necessary.
Encouraging these environments to adopt inclusive practices and make appropriate
accommodations will facilitate greater participation and integration for individuals with
autism. Fostering collaboration among government bodies, non-governmental organizations
(NGOs), and community groups is essential for enhancing support programs and optimizing
resource utilization. By working together, these entities can develop more comprehensive and
effective support strategies. Finally, regular monitoring and evaluation of the implementation
of disability laws and policies are crucial. This process should involve gathering feedback from
individuals with autism and their families to identify gaps and areas for improvement.
Continuous review and adaptation will help ensure that laws and policies remain responsive to

the evolving needs of individuals with autism.
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8. Conclusion
India has made notable strides in recognizing and protecting the rights of individuals with
autism, yet the journey towards full inclusivity is ongoing. However, challenges in
implementation and enforcement continue to impact the quality of life for those affected. By
addressing these challenges through increased awareness, improved support services, and
inclusive practices, India can create a more equitable and supportive environment for
individuals with autism, ensuring that their rights are fully realized. The journey towards
inclusivity and support is ongoing, requiring sustained effort from all sectors of society to foster
a more inclusive and supportive environment for individuals with mental disabilities. Key
legislative frameworks, such as the Rights of Persons with Disabilities Act, 2016, and the Right
to Education provided under the Indian Constitution, afford critical support by ensuring access
to education and employment opportunities. These laws lay a foundational framework for
integrating individuals with autism into society, but effective implementation and enforcement

are crucial to their success.

The Rights of Persons with Disabilities Act highlights the importance of respect and
understanding, aiming to eliminate barriers and promote equal opportunities. The Right to
Education Act, meanwhile, ensures that children with autism have the right to a free and
compulsory education, which is pivotal for their development and future prospects. However,
challenges remain in translating these legal provisions into tangible outcomes. Community
support plays a vital role in complementing these legal protections. NGOs and advocacy groups
are instrumental in providing resources, raising awareness, and offering support to individuals
and families navigating the complexities of autism. Their efforts act as a safety net, addressing
gaps in the legal framework and fostering a supportive environment. Advocacy is a powerful
tool for driving change, helping to shift societal attitudes and push for more robust legal
protections. The collective voice of families, individuals with autism, and activists is crucial
for highlighting needs and ensuring that policies evolve in response to the lived experiences of
those affected. Looking ahead, the vision is for a future where individuals with autism are fully
empowered and protected by the law. This involves not only enhancing existing legislation but
also ensuring that policies are effectively implemented and supported by a culture of
inclusivity. As each right is unlocked, it paves the way for greater opportunities, inclusion, and
understanding. By continuing to build on these foundations, society can move towards a future

where everyone, regardless of ability, has the opportunity to thrive and shine brightly.
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